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Shifting gears
The large amount of financial litigation that is likely to arise out of the recession
will take a different form from previous litigation, creating new challenges for
practitioners, say John McGhee QC and Alec McCluskey

AS BERNIE MADOFF begins a 150-year
sentence for fraud, theft andmoney laun-
dering, the first big criminal trial to arise out
of the credit crunch has run its course.
The civil litigationwhich is bound to follow
from the recession has barely begun,
though. Itmay take someyears for the
expected glut of litigation to come to trial.
Even once economic recovery iswell under-
way,we can expect to see a long line of cases
stillworking theirway through the courts.
Conveyancing solicitorswill needno

reminderof the fallout fromthe last recession
in the earlynineties.Claimsbymortgage
lenders against conveyancers, valuers and
accountants becamecommonplace.No
doubt the credit crunchand fall in thehous-
ingmarketwill bring to light further
instances of negligenceor fraud in these
fields, particularly asbanks andother
lenders look to cut their losses on subprime
lendingbypursuingadviserswhohave the
benefit of professional indemnity insurance.
This timearound,however, the impact of

thedownturn is not likely tobe limited to
professionals involved in thehousingmar-
kets.Given the central role of banks, hedge
fundsandother financial institutions in
bringingabout the crunch, it is almost
inevitable that these institutions, together
with theirdirectors,will become the target of
litigation. Just as the losses fromthe recession
arebigger thaneverbefore, so the incentive
to cast thenetwider in looking for those to
blamewill begreater.
It isworthbearing inmind that there are

two likely sources of claims. First, there are
the regulators themselves. There is awide-
spreadpublicperception that financial
regulatorshavebeen caughtnappingby the
credit crunch.TheFSA, for example, has
already shown itself eager todemonstrate
that it is looking to ‘get tough’onoffenders.
At thebeginningof July, theFSA

announced its intention to impose the
sharpest increases in its fines for improper
conduct since itwas established in1999. Its
newproposals expressly aim to ensure that
anyprofits frommisconduct are removed
fromthewrongdoer.
Oneof theprincipalways inwhich theFSA

andother regulators are likely to seek to
demonstrate theirdetermination topunish
thosedeemedguilty ofmisconduct and
counter allegationsof lax regulation is
throughcivil litigation.

Tempting targets
Second, those who have suffered financial
losses as a result of the recession are likely
to look for targets from which to recover
some of their losses. The most appealing
targets are, of course, professionals backed
by indemnity insurance or large financial
institutions which can be relied on to
satisfy any judgment against them. It seems
reasonable to expect that investment and
clearing banks, hedge funds, brokers,
pension funds, investment managers, and

financial advisers will all be the targets of
litigation.
It also seems likely that lawyers involved

in thedraftingof financial instrumentswill
present a tempting target for litigation.Many
potential claimantswhohave suffered losses
in thedownturn (for examplehedge funds)
will havedeeppockets andare likely to take a
fairlyhardnosedapproach to such litigation.
Just as the financial instrumentswhichare

blamed for the credit crunchwere complex
and sophisticated,muchof the litigation
arisingout of the crunchwill be similarly
complex. Litigationof this kindwill pose
challenges andcreate opportunities forBar
and solicitors alike. It is likely todrawona
rangeof legal expertise. To take a fewexam-
ples, questionsof banking lawand financial
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regulation, insolvency, contract andcom-
pany law, offshore andcorporate trusts,
property and (in somecases) civil fraudmay
all arise. Lawyers advising clients contem-
platingor facedwith litigationof this kind
will need tobeastute to ensure that theyhave
coveredall possible bases.
Large-scale financial litigation is nothing

new,of course, butwe canexpect to see a
numberof common features characterising
the forthcoming roundof litigation.

An international flavour
Much of the litigation is likely to have an
international flavour, something not
generally true of the claims that followed
the early nineties property recession.
Consider, for example, the case of an
individual domiciled in the Cayman
Islands investing in a London-based hedge
fund, which itself invests in assets all over
the world. Lawyers instructed to bring
proceedings, or acting for clients faced with
such proceedings, should consider carefully
the impact of jurisdictional and choice of
law issues in an attempt to gain the
greatest tactical advantage for their clients.
Alreadywehave seen the threat ofpro-

ceedings in theUSAarisingout of thepartial
nationalisationof theRoyalBankof Scotland,
and it is reasonable to expect that litigators in
foreign jurisdictionsmay seek tobringpro-
ceedings abroad. It is likely thatdefendants
facedwith such claimswillwish to seek to
have the issues litigated in their home juris-
diction.

Electronic disclosure
One of the biggest practical headaches
facing those involved in litigation of this
kind is likely to be disclosure. The volume

and variety of potentially disclosable
documents even in relatively small-scale
financial litigation will sometimes be of an
order of magnitude greater than in
comparable cases in the past. Central to this
is the growth of email and the profusion of
devices used for accessing and generating
emails and other documents electronically.
The transactionswhich are likely to be the

subject of future litigationwill often have
been arrangedusing a bewildering array of
electronic communications. Employees of
financial organisations have for someyears
routinely usedBlackberries, PDAs, laptops
and othermobile devices forwork pur-
poses.Manywill use both home andwork
computers and email accounts forwork
communications.
Then there are theparticular questions

posedbybackupsystemsandserversused to
distribute information tonetworkeddevices.
All of thesemaybepotential sources ofdis-
closabledocuments, andallwill need tobe
considered (nodoubt in somecaseswith the
assistanceof appropriate experts).
Inparticularly contentious cases, issues

maywell arise as to the extent towhich it is
possible to recoverdeleteddocuments from
electronic equipment. Each casewill pose its
ownuniquedifficulties of obsolete software
andhardware,missing equipment and (no
doubt) arguments andcounter-arguments
overproportionality and the cost of searches.
It seems likely that questionsof the scopeof
parties’disclosureobligationswill them-
selves require considerationby the courts.

Litigation management
So too, the management and procedure of
large-scale financial litigation is likely to
take a very different form to the past.

Prior to the introduction of the CPR, the
management of litigation was, of course,
effectively in the hands of the parties
themselves rather than the court. In the
case of large-scale litigation this could lead
to proceedings running for many years
and any number of costly interlocutory
disputes.
Particularly in the case of substantial dis-

putes, the courts continue to be at pains to
ensure that theWoolf Reforms’goal of
“active casemanagement” becomes a real-
ity. It is hoped that this leads to a streamlin-
ing in the largest cases (though individual
practitionerswill have their ownopinions
as to the extent towhich particular courts
have so far succeeded in achieving this).
TheCommercial Court is particularly

active in this regard, andhas recently intro-
duced revised procedures in the light of
recommendations from its LongTrials
Working Party. Themost eye-catching inno-
vation in the commercial guide (and the one
whichmay come as the greatest novelty to
those involved in large-scale litigation in the
past) is the insistence that statements of case
be limited to 25 pages in length, coupled
with an increased emphasis on the impor-
tance of a judicially approved list of issues.
There is no such requirement in place in

theChanceryDivision, though itwill be
interesting to see howpractice develops in
both courts; as the LongTrialsWorking
Party pointed out in its report, often proce-
dures designed to save time and costs have
been honouredmostly in the breach.
There is no space here to consider the

JacksonReport onCivil LitigationCosts,
potentially themost important and far-
reaching reviewof civil litigation since the
introduction of theCPR, but nodoubt as
time goes by its impactwill be felt on finan-
cial litigation. The reality, however, is surely
that in the very largest andmost valuable
litigation partieswill continue to incur sub-
stantial costs in an attempt to gain an edge
over their opponents.
All of these issues andmoremean that the

litigationwhich follows the recent financial
collapsemay take a somewhat different
shape to the large-scale litigation of the past,
but nodoubt in substance itwill prove just
as contentious andhard fought as ever.
Whatever the future holds for the econ-

omy, it is clear that the credit crunch and its
aftermathwill keep the courts, and those
whopractise in them, occupied for some
time to come.

John McGhee QC and Alec McCluskey are
barristers at Maitland Chambers. Both are
members of the Chancery Bar Association
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